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EDITORIAL NOTES. 


The loss sustained by the Supreme court of this state in the death 
of Mr. Justice Dixon cannot well be expressed in words. Like the late 
Justice Depue he was an indefatigable worker, and had the ripe 
experience which comes from years of hard work upon the bench. He 
was not given to write long opinions, but all of them showed an incisive- 
ness and an original force and directness which are too often wanting 
in the long-drawn-out opinions of many of the judges of this country. 
The Newark “Sunday Call” says that Justice Dixon’ was “undoubtedly 
one of the five or six great judges in the history of our state courts,” 
and this remark exactly expresses the truth. The Bar of the state 
have long regarded Justice Dixon as one of the brightest ornaments of 
the Supreme court, and his associates on the bench have not been averse 
to expressing the same opinion, even during his lifetime. It is a matter 
of common knowledge that whenever Justice Dixon sat upon the bench 
in the trial of a criminal case the trial was sure to proceed with swift- 
ness and dispatch toward a proper goal. He allowed nothing to inter- 
vene between the rights of the state, or the defendant, and the certain 
progress of justice. His charges to grand juries were always models 
and absolutely fearless. The whole state looked up to this judge as a 
splendid specimen of uprightness, candor and conscientiousness, and 
that his place will be sadly missed is to say faintly what everyone feels 
in largest measure, 


On June 5th memorial services concerning the deceased Justice 
were held by the State Bar Association in the Hudson court house in 
Jersey City. The Chancellor, William J. Magie, interested every one 
present by his remarks concerning the assiduity of the deceased Justice, 
even during his periods of ill health. After referring to his own personal 
loss, the Chancellor said: “My personal acquaintance with Jonathan 
Dixon commenced some forty years ago. We were opposed to each 
other in a matter of some nicety, although of no great importance, 
pending in the Union County Orphans’ court. From what I then 
observed of his habits of thought, and his learning, I ventured to predict 
for him a distinguished career. Thereafter I followed his course with 
interest, and particularly after his appointment to the Supreme court, 
and I was gratified to discover that my prediction was being fulfilled. 
It seems to me that there is a lesson which his associates on the bench, 
and the members of the bar, may learn with profit. None may be gifted 
with his transcendent abilities, but all may imitate his persistent zeal in 
the performance of duty. It is not improper to disclose a striking 
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example of the — in which Mr. Justice Dixon performed his duties. 
On Friday, May in the last conference of the Court of Errors and 
Appeals at which ae e Dixon appeared, a case of importance, in which 
a re-argument had been directed, was conferred upon, and a conclusion 
reached. He was requested to prepare the opinion of the court. On 
the ensuing Sunday we learned of his critical illness. When the court 
reassembled for the conference, on May 18, we learned that, although 
improved, he was not likely to be able to prepare the opinion assigned 
to him, and so it was assigned to another judge. But on the morning 
when I was preparing to attend his corpse to its interment at New 
Brunswick I received a letter from his stenographer, enclosing a letter 
from Justice Dixon, dated on May 12, requesting him to make sixteen 
copies of the opinion in that case which had been prepared by him, 
and to send the copies to him at Allenhurst. The Bar, doubtless, under- 
stands that such copies are now sent to the members of the court, for 
revision, before the opinion is finally adopted as the opinion of the court. 
[It is manifest, from this letter, that Justice Dixon, after returning from 
the conference Friday, or in the morning of the next day, had drafted 
the opinion and put it in course to be distributed. The manuscript is 
in my possession, written, evidently, by his own hand, currente calamo, 
without erasure or alteration of phrase. The court has not since sat, 
but when it does I shall present this opinion, and if adopted, as it doubt- 
less will be, I shall file the original manuscript in his handwriting, and 
shall feel that our beloved friend and associate died with his work done 
and well done.” 

Mr. Justice Reed and ex-Justice Gilbert Collins followed with other 
remarks, and Prosecutor Speer continued in a brief eulogy. Among 
other things Mr. Justice Reed said: “Justice Dixon was an accurate 
scholar, with a wide range of reading in ancient and modern classics. 
But it was not merely this equipment which made his talk interesting. 
[It was the wonderful acuteness of his mental endowment which he 
brought to bear upon all subjects old and new. His questions, his criti- 
cisms, his conclusions, cast a new light upon every subject which con- 
versation provoked. Justice Dixon came to the bench an accurate and 
well-read lawyer. He had known as a student what it was to labor 
terribly. I heard him once say that in those early days he had studied 
the Commentaries of Sir William Blackstone so intensely and repeated) 
that in his mind he could form a visual picture of the pages of those 
books and mentally see on what part of a page an exposition of a lega 
proposition began and ended. When, on May 21, that mind which har 
been so busy, alert and wise for a generation, passed from its earthly 
tabernacle, it left a record of faithful and distinguished work, which, 
in quality and quantity, is comparable with that of any jurist who has 
for such a period adorned the American bench 
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It seems to be understood that Mr. Justice Fort will take the place 
of the late Justice Dixon in the Hudson Circuit and that Mr. Justice 
Swayze will be assigned to the Circuits now presided over by Mr. Justice 
Fort. The Governor will appoint a new Justice to serve until the next 
session of the Legislature, and it is expected that he will take the Circuit 
now occupied by Mr. Justice Swayze. 
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In the Journal for May, 1904, we commented editorially on the 
futility of judicial sales of land in foreclosure, partition, etc., in realizing 
a fair price for property sold thereat, and mentioned a movement on 
foot in the State Bar Association to correct the practical injustice of 
the rule laid down in our decisions, under which purchasers at any such 
sale bid at their peril, and if they wish to be protected must go to the 
expense of searching the title before they bid. Even then, as we under- 
stand it, purchasers are not safe from defects not appearing on record, 
such as forged deeds, outstanding titles by inheritance, dower rights, 
and so on. The latest case bearing on this rule is Podesta v. Binns, 
60 Atl. Rep. 815, the circumstances of which are too complicated to 
detail here, but which is interesting as showing the possibilities of hard- 
ship in the rule as enforced by our courts. The committee appointed 
by the Bar Association in 1903 prepared and introduced into the Legisla- 
ture of 1905 a bill on the lines of their report quoted in our former 
article, which bill failed of passage mainly because it was introduced late 
in the session. The same bill was again introduced this year, passed, 
and approved by the Governor, and is chapter 144 of the Laws of 1906. 
It applies to all judicial sales except those under ordinary execution and 
levy, or for taxes or assessments, and provides that if the purchaser 
before accepting deed can satisfy the court of the existence of a defect 
or incumbrance making the title unmarketable, and which has not been 
described in the advertisement and in the conditions of sale, he may 
be relieved of his bid, although mere liens may be ordered paid out of 
the proceeds of sale. This is a decided change in the law, and we think 
a change for the better. It should be welcomed by mortgagors, whose 
liability to deficiency judgments is reduced; to mortgagees who prefer 
their money to the property; to parties in partition suits; and finally to 
the sheriffs and other officers conducting sales, who ought to benefit by 
increased commissions. 

By the act no one is made responsible in its terms for the cor- 
rectness of the advertisement and conditions of sale; but in most cases 
it will be a simple matter for attorneys of the moving party in sending 
papers to the sheriff or other officer to include a memorandum of the 
incumbrances and defects, if any. In the absence of such memorandum 
a marketable title would be inferred. 


Jurors who have rendered a verdict of guilty in a trial of one person 
for bribery are held, in People v. Mol (Mich.) 68 L. R. A. 871, not to be 
impartial, within the constitutional requirement, so as to be competent 
to serve at the trial of another person indicted for the same offense, and 
whose guilt depends upon practically the same evidence as that offered 
at the other trial, and the bearing of which upon his guilt must have 
been considered at that trial. 


A statute defining the practice of medicine so as to include every 
method of treating disease when done for gain, and requiring practi- 
tioners to obtain a license from a board composed exclusively of doc- 
tors of medicine, is held, in Territory v. Newman (N. M.), 68 L. R. A. 
783, not to be unconstitutional as class legislation. 
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WHY DIFFICULTIES IN ENFORCING CRIMINAL LAWS. 


There is a widespread opinion in the land, especially in our section 
of it, that in many instances our laws are violated with impunity; that 
in many cases in which the attempt is made by earnest officers of the 
law to punish this violation the attempt results in failure, and that where 
punishment is meted to the crime committed the result is attained with 
a doubt and difficulty which ought not to exist. 

This opinion is in part without foundation and in part based upon 
solid truth. 

Much of this opinion is created by the newspapers; for every crime 
that is committed is tried in the daily press before a trial is held in the 
courts. The papers are, as a rule, free in expressing an opinion as to 
the guilt of the accused; but whether it is done or not, from the state- 
ment of facts alone we make up our own minds. Thus it comes to pass 
that in many cases a man is adjudged guilty by the public sentiment of 
his community upon a partial or incorrect statement of facts, who, upon 
a full investigation and fair trial, ought not to be convicted. Yet such 
is the effect of trial by newspaper and of the adjudication so reached, 
that a jury is often denounced for acquitting, by men, every one of 
whom if they had been upon the jury, would have refused to convict. 
It may be that the accused deserves a complete vindication; it may be 
only that proof of guilt is lacking; yet public opinion sets down the case 
in its long column of miscarriages of justice, and the entry is never 
changed. However, after making all proper allowances for the fact 
that we are led to believe that men should be indicted who ought not 
to be, and that men who are indicted should be convicted when they 
ought not to be, it remains the truth that gross guilt many times escapes, 
and that where it is adequately convicted this is accomplished by a stress 
and strain which leaves behind it the impression not how scarcely shall 
the righteous be saved, but how scarcely shall the guilty be punished. 

The question calls for a further limitation. It is not difficult to 
enforce criminal law in all kinds of cases. It is easy enough to convict 
the crap shooter and the chicken thief. It is not very difficult to convict 
of murder, if only the accused be without money and without influence 
and low enough in the social scale. The law against larceny is fairly 
well enforced because a gentleman does not steal in this way, but when 
it comes to the other kinds of offences it seems to be considered that law- 
breaking and crime is consistent with social position, and that no man 
of good family should be punished by death or even by imprisonment. 
It is easy to convict the bank robber, who cracks a safe, if you catch him 
and recover the money, his sinews of war; but it is difficult to punish 
the bank president or cashier who wrecks a bank and causes a thou- 

sandfold more trouble and distress than comes from a case of mere 
larceny. os 

We all know the sentiment in most parts of this country against 
hanging a woman. We never expect to live to hear of a woman being 
executed in the South—scarcely anywhere—though she be a very 
Borgia. Can it be that in the South the sentiment is being extended 
to white males, until it has well nigh come to pass that race as well as 
sex confers benefit of clergy? If so, the time has come when we should 
abolish the death penalty, and the time has come when we may well 
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recall the words of Burke: “When the laws of Great Britain are not 
strong enough to protect the humblest Hindoo upon the shore of the 
Ganges, the nobleman is not safe in his castle upon the banks of the 
Thames.” 

We may well recall these words, because a jury that has refused 
to convict a white man under the same circumstances, because the 
extreme penalty of the law has become a matter of caste, may still be 
a good enough palladium of liberty to protect us from the tyranny of 
the state, but has become a poor palladium of safety to guard us from 
the threatenings of crime. Of the one protection, the one afforded, 
there is little use; of the other, which we do not get, there is sore need. 

A great portion of the trouble in enforcing criminal law is encount- 
ered in murder cases, and this grows out of a widespread demoralization 
of public sentiment, that is if the law of the land be taken as the standard. 
It cannot be said that we consider human life of no value. Juries are 
ready enough to make corporations pay for taking life or limb, though 
it be done without malice, but are not willing to punish men, at least 
of their own class, for taking human life, save under the most aggravated 
circumstances. This cannot be due to any sentiment peculiar to the 
men who go into the jury box. They are simply so many drawn from 
the community at large. It must be due to some widespread failure to 
appreciate the sacredness of human life. 

The spirit of commercialism which we have developed so highly 
is responsible, no doubt, for a good deal of our unwillingness to inflict 
the death penalty, or even incarceration. We are ready enough to 
require those who are able to pay for taking life, but there is by no 
means the same readiness to punish them otherwise. 

Juries give damages against corporations, and these in turn to 
protect themselves take out policies of insurance against such risks, and 
thus find it more profitable to go on being negligent than to take such 
precautions as to reduce the loss of life to a minimum. Loss of life and 
liability therefor is placed upon a commercial basis; we become accus- 
tomed to death by other than natural means and become unz iccustomed 
to other than pecuniary punishment for destroying life. * 7. 

Several years ago a negro was lynched in Memphis for an offense 
committed in one of the civil districts of the county some miles from 
the city. In the city there was considerable criticism of the sheriff 
for not preventing the mob from taking the prisoner from the jail, but 
in the community where the offense was committed, the sheriff was 
more popular than ever before. 

We have all read of Judge Speake, of Huntsville, Ala.; of his 
determined stand for the punishment of lynchers and the unpopularity 
he has won from a perverted public opinion. Public opinion, is, after 
all, the only law-maker. A law not sanctioned and supported by the 
sentiment of the people, is a dead wire. If the Bar does not exercise 
the same influence as formerly upon the law it is because the lawyers 
do not lead and dominate public opinion as they once did. 

Many reforms have been discussed in regard to the jury system. 
Much has been said in favor of majority verdicts, especially in civil 
suits, also in favor of smaller jurieh. It has been shown that the 
business men of the country, by arbitration, submit large interests to 
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the decision of three men, a majority of whom conclude by their findings ; 
that the highest court in the land decides questions of fact by a divided 
Bench, sometimes by a bare majority. Very recently the Court of 
Appeals of New York, having before it the appeal of Patrick, convicted 
of murder, voted four to three to sustain the lower court and send the 
prisoner to the electric chair. 

In the recent and celebrated criminal case of the People of New 
York v. Lochner, involving the constitutionality of the law restricting 
the hours of labor in bakeries, four judges of the Court of Appeals of 
New York held the law valid while the other three thought it uncon- 
stitutional. On appeal to the Supreme Court of the United States, five 
of the judges of the court declared the law invalid while the four remain- 
ing judges held it constitutional. Here, then, we have sixteen judges, 
composing the two leading Courts of Last Resort in America, yet taken 
as a whole they were equally divided on a question of law involving 
the liberty of the citizen. 

It seems clear that no set of practical men if now devising a new 
system would provide for twelve men and a unanimous verdict. No 
possible reason has ever been suggested why the number twelve was 
selected, except that Jacob happened to have twelve sons. It is true 
that by reason of this there came twelve tribes, and after this, if not 
on account thereof, twelve apostles. This of itself would hardly seem 
to justify so cumbersome a piece of judicial machinery. 

These questions, however, I take it, are beyond all hope or expecta- 
tion of change in Tennessee. Our Supreme court has held that when 
the Constitution provides that trial by jury shall remain inviolate, it 
means trial by jury as it existed at common law, and that is by twelve 
men, and, as a matter of course, a unanimous verdict. This being so, 
the jury system is with us for good and all, for the constitution of 
Tennessee is sempternal. It is not subject to change, neither indeed 
can it be; it is invested with the attributes not only of immortality, but 
of divinity. It is the same yesterday, to-day and forever. Heretofore 
the pyramids of Egypt have exhibited good staying qualities; but the 
time is coming when the touch of the centuries will have worn them 
into dust, but the constitution of Tennessee serenely sings: ‘Pyramids 
may come and pyramids may go, but I go on forever.” In fact, it is 
predicted by our ablest prophets that when the angel shall stand one 
foot on the sea and one on solid land and proclaims that time shall 
be no more; when the heavens shall be rolled together as a scroll, that 
the constitution of Tennessee will survive in its original edition of 1870, 
unchanged and unamended, one and indivisible. It was said by them 
of old time: “While stands the coliseum, Rome shall stand.” They stood 
together in their days of grandeur and together they remain as splendid 
but pathetic ruins. 

We are wiser than the ancients; we have improved upon this old 
prediction of permanence. With us the oracle proclaims: “While stands 
the county court the constitution shall stand pat, and while the con- 
stitution stands pat the county court shall not be disturbed.” The circle 
is complete. It is without beginning or end. No combination can 
break it. And the gates of hell shall not prevail against it. It is as if 
the fathers by divine sanction had written: “If any man take away from 
or add to the words of this instrument, let him be anathema maranatha.” 
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his is no digression; it is simply the statement of a fact that we 
must do the best we can with the jury system as it is, whether we like 
itor not. Some slight changes may be made under our constitution, 
but they are few and small. The next best thing, however, to knowing 
what can be done to improve unsatisfactory conditions is knowing what 
cannot be done. 

We are told that the jury originally consisted of twelve witnesses 
selected because they knew the facts, and long after jurors ceased to 
be witnesses and became triers of fact, before whom other witnesses 
testified; we are told that a knowledge of the facts was a reason for 
selecting and not rejecting a juror. In the Close Rolls of Henry IIL, 
Volume 2, page 124, may be found an order to remove ignorant jurors 
in a particular case and substitute nearer neighbors and better informed 
men. Our constitution provides for an impartial jury in criminal cases, 
and this by judicial construction means that no juror must have any 
knowledge of the facts. 

Our Supreme court has perhaps done all that can be done under 
the Constitution as it has been construed, and therefore as it exists to 
prevent this provision operating to exclude jurors, yet the case of 
Turner v. the State, 3 Cates 610, is an illustration of a failure of justice 
caused by this rule. The case was one of the plainest of murder in the 
first degree and the jury so convicted, but the case was reversed on 
appeal because C. W. Edmonds was allowed on the jury, notwithstand- 
ing he had formed and expressed an opinion upon what was told him 
by persons who professed to have talked with witnesses. Now, C. W. 
Edmonds is a type of juror essentially impartial. He stands for a class 
of ideal, “good and lawful men.”” No matter how many opinions he had 
expressed upon hearsay testimony he would be and remain impartial. 
So impartial that any half-way innocent man would be glad to have 
twelve such men in the box. The fact that he was disqualified shows 
that the mass of good and lawful, intelligent and impartial men of the 
county were disqualified. It was held that Edmonds was disqualified 
and the case was reversed because he was accepted as a juror, and on 
the next trial the prisoner was sent to the penitentiary for five years— 
a gross miscarriage of justice. Edmonds was held disqualified because 
it would take some evidence to remove the opinion he had formed, and 
yet when he went into the jury box and was sworn with eleven others to 
render a verdict according to the law and the evidence, the state pro- 
ceeded, no doubt, to introduce before the jury the very witnesses of 
whose testimony Edmonds had heard something from others. 

By the time these witnesses had finished their testimony every man 
upon that jury had formed an opinion which it would take evidence 
to remove, and no doubt the impression made on the mind of Edmonds 
(at the time the defendant began to introduce evidence) was incapable 
of being distinguished from that made upon the minds of the qualified 
jurors. When this case came back from the Appellate court for a new 
trial almost every man in Shelby county who could read had read the 
published evidence of the first trial and had formed an opinion at the 
time, and while he had forgotten all about this evidence he was still 
disqualified. 
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Whatever may be said in favor of this provision as construed, still 
it remains a fact that it results in driving intelligence out of the jury box, 
and the greater the crime, the more important that punishment should 
be administered, the more ignorant is the jury and the lower its 
character. * * * * 

The Federal government convicts violators of law in a way that 
seems impossible to the state authorities, at least of this section. Notice 
the vast difference in the case of those who loot National banks or violate 
the revenue laws of the United States, and of similar offenders against 
state law. The difference is largely due to the superior methods of 
the general government in obtaining evidence. As soon as a crime 1s 
committed the United States District Attorney has only to notify the 
Federal authorities, and a force of detectives is sent to work upon the 
case and secure the evidence. These officers work with the District 
Attorney and under his direction as long as necessary. 

England has known better than any people, it seems, how to 
enforce strictly her laws for the punishment of crime without impairing 
the freedom of the law-abiding citizen. * * * 

The right of appeal is responsible for many miscarriages of justice. 
This is one reason why punishment is more swift and certain in England 
than in America. In many cases when with the utmost difficulty a 
richly deserved conviction is obtained, on appeal some error is found 
in the record and the case sent back for another trial; then it is more 
difficult to secure an intelligent and honest jury than before. Popular 
indignation at the crime has passed away and the tendency is to acquittal 
or an inadequé ite punishment. Many cases are reversed on appeal, yet 
who ever hears of an innocent man being convicted in the first instance. 
The reversal does not mean that the prisoner is not euilty, but only 
that some error has been committed in rendering the judgment of guilt. 
There are many cases of justly outraged public opinion, of popular 
indignation, at the escape of the guilty. There is no fear of punishment 
of the innocent. If no appeal was allowed there would be no more con- 
victions of those who are not guity than under our present system. 

If, however, an appeal is to be allowed the defendant, in the event 
of reversal, the indictment should stand for new trial as if there had 
been no former trial. That is, if being indicted for murder in the first 
degree and convicted of murder in the second degree and this verdict 
is set aside, on appeal, the accused should not be protected by the 
verdict, which is upon his own appeal vacated, from a second trial for 
murder in the first degree. 

[ am a that the Supreme court of Tennessee has declared that 
it will not be bound by technicalities that tend to defeat law and rights 
and that where guilt is clearly established and the merits have been 
reached beyond all doubt, there will be no reversal except for substantial 
errors which deprive the defendant of some constitutional or legal right. 

While it is highly probable that hereafter fewer reversals will be 
obtained in the plainer and more aggravated cases of guilt than hereto- 
fore, still there will remain a large number of technical rules which the 
court will feel compelled by former decisions to enforce, with the result 
that many grossly guilty will be awarded new trials to which by law 
they should not be entitled. 














WHY DIFFICULTIES IN ENFORCING CRIMINAL LAWS. 16% 


One great trouble under our system is our mistreatment of juries 
in felony trials. We let the prisoner out on bond, except in extreme 
cases, and keep the jury in close confinement. If a man of income has 
committed murder and is refused bail, he can obtain better entertain- 
ment in jail than he can if upon a jury, trying another man for murder. 
The compensation in large counties is inadequate as compared with the 
small counties. The Supreme court has held that it is not taking a 
man’s services without due compensation to require him to serve on a 
jury for nothing, but this does not forbid the Legislature to recognize 
that it is unequal and unjust to require an artisan who can make $4.50 
a day, and who needs every cent of it to support his family, to serve for 
the same price as one who cannot make but $1.50 a day. Perhaps no 
distinction could be made in the same county, but it might be provided 
that in counties in which the average wage of a workman is $4.50 a day 
a juror should receive more than in counties where the same workmen’s 
wages is $1.50 per day. 

Equality, under such unequal conditions, is the height of inequality. 
It is unequal and unjust taxation, but this is not the worst. It has a 
direct tendency to prevent the selection of good and lawful men on 
juries in the large cities. 

Men will form and express an opinion, or they will say they have 
when they have not, in order to escape the hardships and unjust taxation 
OI jury service. 

It is the earnest aim of this association to accomplish something 
in the way of improving our laws; however, it is not the purpose of this 
paper to formulate any remedial measures. 

In conclusion, by way of partial summary, it may be said that many 
of the difficulties in enforcing the criminal law rest not in the law itself, 
or in our system of procedure, but in public opinion, which is the great 
autocrat ruling by a sanction more potent than the divine right of kings 
in virtue of its power to nullify as well as enact laws. This association 
in this regard can influence the enforcement of law only in so far as its 
members are as they should be—leaders and directors of that opinion. 

It is impossible to make any great changes in our jury system 
without a change in our Constitution. There are some things, however, 
which can be done without constitutional revision. The provision for 
challenges is statutory and therefor subject to change by Legislature 
enactment. There is a crying need for this reform in order to put the 
state upon an equal footing with the accused in selecting a jury. 

The Constitution guarantees a trial by jury, but not an appeal; 
hence it is competent for the Legislature to deny or limit the right of 
appeal. There is little probability, however, that the people would 
permit or sanction a system of law which grants an appeal in civil cases 
involving the rights of property, and denies it in criminal cases involving 
life and liberty. 

Yet, rightly considered, why should the criminal in whose favor the 
right of trial by jury has been developed and fostered, when he has 
exhausted all his manifold advantages, has had the more than fair and 
favorable trial provided by the Constitution, and has been convicted, why, 
then should he necessarily have the right to reverse the action of this 
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jury, which is his great safeguard, on grounds which leave the certainty 
of his guilt unquestioned? 

Whether any act limiting the meaning of the word “impartial’ 
used in the Constitution and construed by the courts would have any 
effect is very questionable. The courts would perhaps say it was their 
province and not that of the Legislature to construe the Constitution 
and define the words thereof. Such a statute has, however, been sus- 
tained in New York, and may be in other states—— From address before 
Tennessee Bar Association, by Hon. P. H. Heiskell. 


CONSTITUTIONALITY OF THE FLAG LAWS. 


In 1900 a manufacturer wha had been adorning his cigar boxes 
with pictures of the national flag was indicted under an [Illinois Act for- 
bidding the use of such advertising methods except in art exhibitions. 
Che court held the statute unconstitutional as depriving the defendant 
of liberty without due process of law; as denying him equal protection 
of the laws, since art exhibitions were excepted; and as interfering in a 
matter which was exclusively the concern of Congress. In 1904 a similar 
statute was held unconstitutional in New York, the court taking the 
ground that it infringed existing property rights. The case against the 


statutes was simple. They not only deprived people of the liberty of 
advertising in a certain way, but, if the flag advertisements were already 
in existence, they deprived people of property as well. This would 


plainly make them bad under the Fourteenth Amendment unless some- 
thing could be found to take them out of its operation. 

In September, 1905, the Massachusetts law forbidding the use of 
the state arms in advertising was upheld, and a manufacturer was con- 
victed for using the great seal as a trademark. The court seems to have 
taken the position that the statute did not deprive the defendant of lib- 
erty, since he never had been free to use the state arms as he did. The 
objection to this theory is that before the passage of the statute, State 
and National emblems had been used for advertising, and yet no one hz ” 
ever been hindered in the practice, so that if the common law did 1 
truth forbid it, such common law arose neither from custom nor judicial 
decision. 

In October, 1905, under a statute of Nebraska similar to that of 
Illinois, a merchant was indicted for selling beer bottles with an image 
of the national flag upon them. Halter v. State, 105 N. W. Rep. 298. 
The court held that the statute was valid, and based this decision on 
the only tenable ground, that though the act involved a deprivation of 
liberty under the Fourteenth Amendment, it could be justified as an 
exercise of the police power, that by preventing the national symbol from 
falling into contempt, it fostered the great civic virtue of patriotism—in 
short, that it was in defense of public morality. It was suggested some 
time before this decision that the principle lying back of these laws was 
really the same as that appearing in the case of U. S. v. Gettysburg 
Electric Ry. Co., where the federal government was allowed to condemn 
for a park the Gettysburg battlefield. That decision can hardly be 
quarreled with, for clearly patriotism is as much the concern of the 
State as are the private virtues. But that the presence of an American 
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flag and a sheaf of national standards on the decorative cover of a cigar 
box has any real tendency to destroy our love of country, or that one who 
in good faith sells such a box should find himself a criminal, seems hardly 
reasonable. The law does accomplish the result of sparing the aesthetic 
sense of the more cultured classes, but it is still doubtful if such a purpose 
falls within the police power. A principle which permits the suppression 
indiscriminately of any human activity, on the ground that it offends 
against the vague canons of good taste, may not become oppressive 
while it is honestly administered by dispassionate courts and legislators ; 
but it does remove the last vestige of the rigid guarantee against oppres- 
sive legislation, for it is invoked as an addendum to a power which 
admittedly cuts across every constitutional provision with which it comes 
in conflict.— Harvard Law Review. 


MASTER AND BERVANT—LABOR UNIONS. 


New conditions require new applications of old rules of law to meet 
them and in no other age of the world have new conditions arisen with 
such frequency or courts been compelled to face so many changing 
conditions for which, so far as regards the application of principles of 
law thereto, there is absolutely no precedent. Many of these new and 
perplexing situations have followed the organization and successful 
propogandism of labor organizations, whose sudden rise to almost omni- 
potent power in the commercial world has been productive of many 
interesting questions of law, not the least important of which is that 
presented by the recent case of Farmer v. Kearney, 39 So. Rep. 967, 
wherein it was held by the Supreme Court of Louisiana, that where the 
servants of a master belong to a labor union and such union insists upon 
selecting the men which the master must employ, the master is not liable 
for any injury that may result from the negligence of other workmen, 
or even the foremen, provided the foremen are also selected by the labor 
union. 

The facts in the principal case show that the defendant, Kearney, 
was a stevedore, employed to load vessels; that in loading a certain 
vessel, Mr. Kearney employed a certain foreman and told him the num- 
ber of men to employ in his gang and instructed him to load a certain 
stock of cotton on the vessel. The foreman employed the requisite 
number of men. The injury occurred by reason of the negligence of the 
foreman and his men in failing to fasten two bales of cotton securely 
in the sling attached to a derrick used for raising and lowering the 
cotton into the hold of the ship, by reason of which carelessness one of 
the bales fell and struck plaintiff, severely injuring him. The negligence 
is charged in the petition as follows: “First, That the bales of cotton 
were not well fastened and secure in the sling attached to said derrick, 
and were improperly and carelessly slung by said defendant, his agents, 
servants, and employees operating said derrick and its appurtenances at 
the time. Second, That the said derrick was operated in too great haste 
while lowering the cotton in the hold of the ship. Third, That the derrick 
and its appliances, on which the cotton was hoisted and let down into 
the hold of the vessel, were not in the proper position, and should have 
been stationed on the forward compartment. Fourth, That two bales of 
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cotton, as is customary, were hoisted by said derrick and lowered into 
the hold at one and the same time. That the bight of the sling that took 
hold of the cotton and lowered into the hold of the vessel was entirely too 
long, and the bale of cotton which struck petitioner was loosened and 
fell out of the sling.” 

The defendant entered the unusual defense to the petition in this 
case that the plaintiff belonged to a labor union which dictated the 
selection of the foreman and of the personnel of the gang working under 
the foreman, and that such being the case he should not be held liable 
for any injuries resulting from the negligence either of the foreman or 
the fellow servants of the plaintiff. The brief of defendant’s attorney, 
Miller, Dufour & Dufour, of New Orleans, contains a full review of the 
evidence offered on this very interesting point. The learned attorneys 
for the defendant, say: “It is evident that the commerce of the port of 
New Orleans is handled by two associations—the Longshoremen’s Be- 
nevolent Association, which handles cotton up to the time that the sling 
is attached to the hoist, and the Screwmen’s Association, which handles 
it from that time until it reaches the hold of the ship. These two asso- 
ciations control absolutely the commerce of the port, forming together 
what is known as the ‘Dock and Cotton Council,’ and enforcing the rules 
of this council by be yycott or strike. The Screwmen’s Association refuses 
to take cotton from anybody but members of the Longshoremen’s Asso- 
ciation, and the Longshoremen’s Association refuses to deliver cotton 
to anybody but members of the Screwmen’s Association. The stevedore 
does not, and is not allowed to come in contact with the individual. He 
cannot employ the individual, but must employ an entire gang, which is 
made up of members of this association among themselves, and to 
which they designate one of themselves as foreman. These screwmen 
are supreme aboard ship. They handle the cotton from the moment 
the sling is attached to the hoist. One of the rights which they demand 
is that one of the gang must operate the winch. They themselves select 
the man who is to operate the winch. The stevedore is not allowed any 
choice in the matter, and on the day of the accident the screwmen and 
the members of the gang in which plaintiff worker, designated ‘Tony,’ 
one of their gang, to operate the winch. Every witness in this case, 
including the plaintiff himself, has testified that the stevedore is not 
allowed any choice in the selection of the winchman, and if, on the day 
in question, the defendant had put the most expert machinist to operate 
this winch, all of the screwmen would have left the work, and would have 
declined to return to work until one of their number had been reinstated 
at the winch.” 

The court, in holding the defense offered by the defendant to be a 
sufficient answer to plaintiff's petition, says: “When a person contracting 
for work which he engaged to do needs a number of workmen to 
perfor ‘m the same, the individual workmen employed rely upon the con- 
tractor’s having and exercising proper knowledge, skill and prudence in 
the selection of the workmen other than themselves; that he will see to 
it that they each have proper knowledge, skill and prudence. They 
rely, also, upon his exercising himself (or through some one whom he 
selects to represent him) due care, knowledge and prudence in super- 
intending the workmen as they work; that he will see that they perform 
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their work properly. The workmen may, however, elect in any particular 
case, as between themselves and the contractor, to relieve the latter from 
these duties and obligations, and the responsibility resulting from their’ 
nonperformance, by selected agencies of their own choice, to which they 
look for their own proper protection, and which they substitute for that 
purpose for the contractor. The responsibility of the contractor rests 
upon freedom of action in the selection of the workmen and in his super- 
intendence over them. When the individual workmen, instead of allow- 
ing matters to take their usual shape and course, make it a condition of 
their consent to accepting service that he (the contractor) will yield in 
their favor this right of freedom of action as to selection and superin- 
tendence, they absolve him from responsibility which would otherwise 
be thrown upon him and look to that of their own selected agencies. 
When the workmen delegate to a labor organization which they have 
joined (and to others in privity with their own organization) the right 
of selection and superintendence, they agree to accept the membership 
of their fellow workmen in those organizations, and the actions of those 
associations, ipso facto, as a good and sufficient guaranty to them for 
their individual safety and protection, so far as the contractor is con- 
cerned. If they deem membership in such organizations as conferring 
benefits upon them, they cannot accept the benefits and repudiate the 
resulting legal disadvantages.” 

It seems, if this decision may be considered as establishing the rule 
of law on this subject, that the labor unions have overreached them- 
selves in their desire to obtain supreme power. They have obtained the 
power only to wake up to the realization that its acquisition was a mere 
attractive bubble, and resulted in the loss of the master’s protection and 
a substitution therefor of the oversight of their own union organization 
which refuses or is not able to respond in damages for the negligence of 
the men it puts in charge of any work. If the rule established by this 
decision is followed out to its logical conclusion, it will result that when- 
ever a servant belongs to a labor union which attempts to dictate in any 
degree to the master what servants he shall employ, that, in every such 
case the master shall be absolved from liability from the negligence of 
either foremen or fellow servants. Suppose, for instance, a master is 
compelled to employ his foreman and employees from the members of 
a certain labor union in his city. Is not his power of selection curtailed 
and should he then be held responsible to servants belonging to such 
union for not providing them with more skillful foremen or employees? 
We cannot but believe that this is the logical consequence of the rule 
announced by the courts in the principal case and we may very soon 
expect to see this point raised as a defense in many damage suits where 
the facts warrant it. 

Moreover, we believe the upholding of this defense by the court 
in the principal case to be a most just and proper rebuke to labor union 
domination. If workmen are to club together to run the master’s 
business let them share some of the responsibilities of the master to the 
extent at least of bearing the burdens and becoming liable for the injuries 
attending their own negligence. They should not be permitted to eat 
their apple and have it too; but this is evidently what they would very 
much like to do, presuming as they often do, to act as masters while 
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insisting on enjoying all the privileges of servants. Let them be com- 
pelled to exchange the one relation for the other but not permitted to 
enjoy the privileges of both and at the same time escape the responsi- 
bilities of either.—Centra!l Law sesiblenit Vol. 62, p. 373. 


CHARLES H. MERSERBAU, TRADING, ETC., v. CHARLES A. BERGEN. 


(Passaic Circuit Court, April 26, 1906). 
Replevin— Contract— Mechanics’ Lien— Contract. 

Mr. Michael Dunn for plaintiff. 

Mr. Eugene Emley for defendant. 

(Conclusions). 

HEISLEY, J.: This action is brought to recover a lot of terra cotta 
and three thousand face brick. The evidence and agreement of counsel 
show the following facts: That the plaintiff had a contract for the per- 
formance of the carpenter and mason work on the Young Women’s 
Christian Association building in Paterson, which contract was duly 
filed in the clerk’s office of Passaic county and that afterwards the 
plaintiff entered into a contract with Andrew Maloney, sub-contractor, 
for all of the mason work to be required in said building. This con- 
tract was also filed in the county clerk’s office. In this contract the 
plaintiff is described as “owner” and Maloney as “contractor.” 

The contract between the plaintiff and Maloney is on a printed 
form in common use in this state and contains the usual clause, giving 
the owner, or in this case the plaintiff, the right to serve a three days’ 
notice upon the sub-contractor in case the latter fails to supply a 
sufficiency of workmen and material. It also included a clause which 
reads as follows: “Ninth. All work and materials delivered on the 
premises forming part of the works, are to be considered the property 
of the owner and are not to be removed without his consent; but the 
contractor shall have the right to remove all surplus materials after the 
completion of the work.’”’ Maloney, failing to prosecute the work in 
accordance with his contract on June 12, 1905, the plaintiff served upon 
him the three days’ written notice referred to in the contract, and also 
notified Maloney’s sureties, Messrs. Nealon & Farnon. Maloney dis- 
appeared and made no response to the requirements of that notice and 
thereupon, on June 16, the plaintiff took possession of all the material 
which Maloney had purchased and had delivered upon the premises, and 
with the assistance of his sureties proceeded to do the work prescribed 
in the contract between the plaintiff and Maloney. June 16 Nealon & 
Farnon purchased the face brick in dispute and actually paid for them 
to the brick company on the day following. There seems to be no 
evidence at all to show that they were not the lawful owners and pos- 
sessors of the face brick and that Maloney had no interest whatever 
therein. 

All the terra - involved in this controversy had been sold to 
Maloney by M. R. Gregory, and was on the premises on June 12, when 
three days’ notice was given. Gregory had not been paid for the terra 
cotta by Maloney, and there was a balance of some 2,200 still due. 
On the 28th of June Gregory issued an attachment against Maloney 
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and seized all the terra cotta for the purpose of making it answer for 
his unpaid bill of $2,200. Subsequently the plaintiff caused a writ of 
replevin to be issued in this suit and executed by the coroner, by virtue 
of which the coroner took possession of the property in dispute and 
held it the required time, and, no re-bonding being given, pursuant to the 
statute, the property was turned over by the coroner to the plaintiff. 

. The sole question to be determined is, whether Maloney had any 
interest or ownership in the property in question at the time of the 
issuing or serving of the Gregory writ of attachment, and whether the 
plaintiff in this cause had such ownership or right of possession as to 
entitle him to prosecute the writ of replevin with effect. The ninth 
clause describes the plaintiff as “owner” and therein it is specified in 
effect that all the materials on the premises are to be considered the 
property of the owner (in this case the plaintiff) the contractor simply 
to have the right to remove all surplus materials after the completion 
of the work. Under this clause the owner or plaintiff got protection, if 
not from loss, certainly from annoyance, by not having the material 
removed from the premises after they had once been delivered there. 
Even the contractor, Maloney, under this clause, did not have the 
authority to remove them without the plaintiff's consent. It seems 
fair to say that the plaintiff did not under that clause become the absolute 
owner of all the material, but became the qualified owner with the right 
of possession for the purpose of taking these materials and using them 
for the completion of the work mentioned in the contract, but not for 
any other purpose whatsoever. It was a contract clearly within the 
power of the parties to make, and was based upon the general con- 
sideration of the contract, and while Gregory will lose his $2,200 if 
the plaintiff prevails in this suit, yet nevertheless, he sold these materials 
to Maloney on credit. If he counted or depended at all upon the 
mechanics’ lien law of this state for any security, he then must be 
charged with knowledge of the fact that the building was to be erected 
by contract duly filed, and also that it contained this ninth clause. If 
that is so, it is difficult to see what ground of complaint he has if the 
plaintiff avails himself of the right conferred upon him by this clause. 
If, on the other hand, Gregory did not know where the material was 
to be used but sold it to Maloney simply upon his personal credit, he 
is equally without just cause for complaint. I think that at the time 
of the issuing and serving of the writ of attachment in this cause, 
Maloney had no interest whatsoever in these materials subject to attach- 
ment, excepting perhaps any interest which he might have in the surplus 
material, which would remain after the completion of the work. The 
work has never been completed, and therefore, under this writ, the 
sheriff had no right to take possession of the property and deprive the 
plaintiff of his right to use it in the erection of the building. Judgment 
will be entered in conformity with these views. 


STATE v. GARDNER. 


(Minnesota Supreme Court, Nov. 24, 1905). 
Self-Defense— Duty to Retreat in Case of Attempt to Murderously Assail. 
{Kxtracts from Opinion]. 
JAGGARD, J.: * * * * This case presents a state of facts peculiar 
to frontier life. All the direct evidence of what happened at the time 
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of Garrison’s death was supplied by the defendant himself. He had told 
many persons of the tragedy. His statements varied somewhat, but not 
materially. The circumstantial evidence was not conclusive as to either 
his guilt or innocence. A most significant part of the evidence was the 
character of the wound itself. The autopsy showed two wounds in Gar- 
rison’s body, one of entrance and one of exit. Both were on the front 
surface of the body. The wound of entrance was a large tear in the 
throat, almost immediately below the thyroid cartilage of Adam's apple. 
From that point the wound extended downward to the left, and made its 
exit below and to the right of the left axilla or armpit. The state con- 
tended that it could only have been inflicted while the deceased was 
stooping over at his work, as he threw up his chin when he heard the 
accused approach, and insisted that all the circumstances indicated that 
the accused stole up on the dead man unarmed and deliberately and 
maliciously shot him while in this position. On the other hand, counsel 
for the accused insist that the wound could have been produced while the 
dead man was working sideways away from the defendant, and was 
ducking and dodging up and down and sideways. The defendant assigns 
as one point of error that the trial court refused to allow him to demon- 
strate before the jury, but putting a man of the same size and weight 
as Garrison in the same position, that the wound could not have been 
produced in the way the state claims. It is ordinarily within the dis- 
cretion of the trial court to determine to what extent he will permit such 
demonstrations to be made before the jury. We are not prepared to 
hold that the court in this case abused such discretion. It is, however, 
usual and proper to exercise greater liberality in permitting such demon- 
strations where homicide cases are on trial than in ordinary civil suits. 
The assignments of error based upon alleged mistakes in the admission 
of evidence are not of such a nature as to entitle the defendant to a new 
trial. Of these, one is a clear case of erroneous admission of hearsay 
evidence upon a point not sufficiently material to have in any reasonable 
way affected the judgment of the jury. Another assignment is based 
upon an alleged error which arose in cross-examination, after evidence 
had been received on behalf of defendant to the effect that the witness 
had never heard anything against the reputation of the accused in the 
locality in which the witness lived, as to his being a quiet, peaceable and 
law-abiding citizen. Upon cross-examination the court overruled an 
objection to this question directed to the witness: “Have you ever heard 
before that the defendant was engaged in any altercation, or had been 
engaged in any altercation, with any person or persons in which firearms 
were used?” The answer was: “I heard of the incident. I did not hear 
that he shot at anybody. I heard that he had discovered some men 
stealing goods out of his sleigh, and he caught them, and delivered 
them to the authorities in Duluth.” The witness afterwards said that 
he placed that incident to Gardner’s credit. If there was error in this 
question—which it is unnecessary, and, it seems, undesirable, to decide 
here—it is obvious that not only did it not prejudice the accused, but the 
result was rather favorable to him. It is the settled rule of this court 
that upon such mere technical errors, which do not result in prejudice 
to the accused, and which can in no reasonable way affect the result of 
the trial, this court will not grant a new trial in criminal prosecutions. 
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State v. Nelson, 91 Minn. 145, 97 N. W. Rep. 652; State v. Crawford 
(N. W., decided this term), 104 N. W. Rep. 822. The assignments of 
error raise many questions as to the cordate of the charge of the 
court. The court charged, inter alia: “But to justify the taking of 
human life in self-defense, it must appear from all the evidence that the 
defendant not only really and in good faith endeavored to avoid an 
encounter and to escape from his assailant before the fatal shot was fired. 

* * * * The right to defend himself by taking the life of his 
assailant would not arise until the defendant had at least attempted to 
avoid the necessity of such an act; but in this connection I also charge 
you that when he is assailed or threatened he is not necessarily bound 
to retreat, and whether, under the circumstances of this case, the defend- 
ant was justified in doing what he did is a matter for you to determine, 
and not for the court to decide.”” We are of opinion that this charge was 
erroneous in itself (Perkins v. State, 78 Wis. 551, 47 N. W. Rep. 827; 
Shell v. State, 8&8 Ala. 14, 7 So. Rep. 40), and was not applicable to the 
facts proven. The common-law doctrine of “retreat to the wall” 
is thus referred to in a frequently quoted paragraph from Coke 
(8 Inst. 55): “Some be voluntary, yet being done inevitable cause are 
no felony; as if A. be assaulted by B., and they fight together, and before 
any mortal blow is given, A. giveth back until he cometh to a hedge, 
wall, or other strait, beyond which he cannot pass, and then, in his own 
defense and for safe-guard of his own life, killeth the other; this is 
voluntary, and yet no felony.” The rule on this subject has tended in 
some American jurisdictions to be enforced with strictness, in others to 
be largely modified, in accordance with changed conditions, and indeed 
to be positively relaxed. See State v. Matthews, 148 Mo. 185, 49 S. W. 
Rep. 1085, 71 Am. St. Rep. 598; Runyan v. State, 57 Ind. 80, 84, 26 Am. 
Rep. 52. In a leading case (Erwin v. State, 29 Ohio St. 186, 23 Am. 
Rep. 733), after a review of the common-law authorities in consequence 
of this confusion in the later cases, the court, inter alia, said: “The 
question, then, is simply this: Does the law hold a man who is violently 
and feloniously assaulted responsible for having brought such necessity 
upon himself, on the sole ground that he failed to fly from his assailant 
when he might have safely done so? The law, out of tenderness for 
human life and the frailties of human nature, will not permit the taking 
of it to repel a mere trespass, or even to save life where the assault is 
provoked; but a true man, who is without fault, is not obliged to fly 
from an assailant, who by violence or surprise maliciously seeks to take 
his life or do him enormous bodily harm.” The Supreme Court of the 
United States approved of this rule a, of Runyan v. State, supra, in 
1894, in Beard v. United States, 158 U. S. 550, 15 Sup. Ct. Rep. 962, 39 
L. Ed. 1086. In that case an angry pace arose between Beard and 
three brothers, one of whom took a shotgun, and went with the others 
upon the premises of the accused for the purpose of taking away a cow 
in dispute. Beard returned to his home, taking with him a gun he was 
in the habit of carrying when absent from home, and finding the 
brothers on his premises ordered them to leave. This they refused to do. 
When the deceased got within a few steps of the accused, the latter 
warned him to stop, but he approached nearer, saying, “Damn you, I 
will show you,” at the same time making a movement with his left hand 
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as if to draw a pistol from his pocket. The accused struck him on the 
head with the butt end of his gun, and knocked him down, as a result 
of which he died. Mr. Justice Harlan said: “The defendant was where 
he had a right to be when the deceased advanced upon him in a threaten- 
ing manner and with a deadly weapon; and if the accused did not pro- 
voke the assault, and had at the time reasonable grounds to believe, and 
in good faith believed, that the deceased intended to take his life or do 
him great bodily harm, he was not obliged to retreat, nor to consider 
whether he could safely retreat, but was entitled to stand his ground, and 
meet any attack made upon him with a deadly weapon in such a way 
and with such force as under all the circumstances he at the moment 
honestly believed, and had reasonable grounds to believe, was necessary 
to save his own life, or to protect himself from great bodily injury.” 
In Rowe v. United States, 164 U. S. 546, 17 Sup. Ct. Rep. 172, 41 L. Ed. 
547, the defendant, a Cherokee Indian, had an altercation with the 
deceased at a hotel. After a quarrel at the supper table, the accused 
swore at the deceased and kicked him. The accused then leaned up 
against the counter, as if, according to his own testimony, he had 
abandoned the controversy. Immediately the deceased sprang at him, 
striking him with a knife, cutting him. Thereupon the accused shot and 
killed his assailant. The trial court charged in a carefully qualified way 
as to the duty of retreat. Mr. Justice Harlan, inter alia said: ‘The 
accused was entitled, so far as his right to resist the attack was con- 
cerned, to remain where he was, and to do whatever was necessary, 
or what he had reasonable grounds to believe at the time was necessary, 
to save his life or to protect himself from great bodily harm; and, under 
the circumstances, it was error to make the case depend, in whole or in 
part, upon the inquiry whether the accused could, by stepping aside, 
have avoided the attack, or could have so carefully aimed his pistol as to 
paralyze the arm of his assailant, without more seriously wounding him.” 
This accords with the general law on the subject. Harbour v. State 
(Ala.), 37 So. Rep. 330; People v. Newcomer, 118 Cal. 263, 50 Pac. Rep. 
405; State v. Chushing, 14 Wash. 527. 45 Pac. Rep. 145. 53 Am. St. Rep. 
883; Babcock v. People, 13 Colo. 515, 22 Pac. Rep. 817; Brown v. Com- 
monwealth, 86 Va. 466, 10 S. E. Rep. 745; Cain’s Case, 20 W. Va. 679; 
State v. Evans, 33 W. Va. 417, 10 S. E. Rep. 792; Commonwealth v. 
Selfridge (Mass. 1806), reported in volume 1, Horigan & Thomp. Self- 
Def. 1; Pond v. People, 8 Mich. 150; People v. Macard (Mich.), 40 N. W. 
Rep. 784; State v. Bartlett, 170 Mo. 658, 71S. W. Rep. 148, 59 L. R. A. 
756; Willis v. State (Neb.), 61 N. W. Rep. 258; 25 Am. & Eng. Enc. of 
Law (2d Ed.) 272, note 2. 

The rule of law in this state is not inconsistent with this conception 
of the duty to retreat so far as is involved in the case at Bar. In State 
v. Shippey, 10 Minn. 223 (Gil. 178), 88 Am. Dec. 70, Wilson, C. J., said, 
inter alia: “It clearly appears that the defendant deliberately and inten- 


tionally shot the deceased, and from this the presumption is that it was 


an act of murder. Where the party has not retreated from or 
attempted to shun the combat, but has, as in this case, unnecessarily 
entered into it, his act is not one of self-defense. The defendant by 


taking his gun and following after the deceased, without any previous 
provocation, such as the law will recognize as provocation for t 
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of a deadly weapon, showed conclusively that the homicide was not com- 
mitted in self-defense, real or imaginary.” In approving this case in 
State v. Sorenson, 32 Minn. 118, 19 N. W. Rep. 738, in which 
the deceased rushed at the defendant with a club, Gilfillan, C. J., said: 
“The law concedes the right to kill in self-defense, but only in extremity, 
and when no other practicable means to avoid the threatened harm are 
apparent to the person resorting to the right. If it was practicable, and 
so apparent to him, to repel the attempt by other means than by killing 
his assailant, he is bound to do so. And all the authorities are agreed 
that ordinarily, as an element of legal self-defense in cases of personal 
conflict, the party killing must escape by retreat, unless prevented by 
some impediment or by the fierceness of the assault.”’ The last-named 
case was approved in State v. Rheams, 34 Minn. 18, 24 N. W. Rep. 302, 
in which the deceased was unarmed and the defendant had a loaded 
revolver. In State v. Scott, 41 Minn. 365, 373, 43 N. W. Rep. 62, the 
evidence was such that no charge that the homicide was justified by 
self-defense, ignoring the circumstances of provocation by the defendant, 
would have been correct. The doctrine of “retreat to the wall’ had its 
origin before the general introduction of guns. Justice demands that 
its application have due regard to the present general use and to the 
type of firearms. It would be good sense for the law to require, in 
many cases, an attempt to escape from a hand-to-hand encounter with 
fists, clubs and even knives, as a condition of justification for killing in 
self-defense; while it would be rank folly to so require when experienced 
men, armed with repeating rifles, face each other in an open space, 
removed from shelter, with intent to kill or to do great bodily harm. 
What might be a reasonable chance for escape in the one situation might 
in the other be certain death. Self-defense has not, by statute nor by 
judicial opinion, been distorted, by an unreasonable requirement of the 
duty to retreat, into self-destruction. In the case at Bar one of the 
theories of the state was that the defendant shot Garrison while he was 
at work leaning over the poles. In this view the charge as to escape 
was not involved, and the subject should not have been referred to. 
It became relevant only in the consideration of the defendant's narrative 
of the tragedy. According to that narrative, the accused knew of the 
threats made by Garrison to kill him. Garrison was only 30 feet away 
from his rifle, leaning against the house or a log; defendant had more 
than 100 paces to travel before he could reach the popples surrounding 
Garrison’s curtilage. An attempted retreat finally must have resulted in 
exposing him to a duel with a dead shot like Garrison. It would not have 
been reasonable to have required him to have undertaken to reach and 
take Garrison’s gun. Garrison, the larger man, would, as he said, have 
broken him in two before he could have secured it and protected himself. 
It was apparently as dangerous for him to retreat as to stand his ground. 
Duncan v. State, 49 Ark. 543, 547,.548, 6 S. W. W. Rep. 164. To use 
the expression of Chief Justice Gilfillan, referred to, if the jury believed 
the defendant's narrative he had no “practicable means” to avoid threat- 
ened harm by an attempt to escape or retreat. “He had no reasonable 
way open to retreat without increasing his peril.” Harbour v. State, 
supra. He had “come to a strait.” Coke, ante. The fact that Gardner 
carried his gun did not justify giving the instruction. His confention 
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was that this was in accordance with a natural and general custom of 
the wild and unsettled wilderness in which he lived. Moreover, as was 
held in People v. Macard (Mich.), 40 N. W. Rep. 784, a person knowing 
his life to be threatened, and believing himself to be in danger of death 
or great bodily harm, is not obliged to remain at home in order to 
avoid an assault, but may arm himself sufficiently to repel anticipated 
attack, and pursue his legitimate avocation; and if without fault, he is 
compelled to take life to save himself, he may use any weapon he may 
have secured for that purpose, and the homicide is excusable. And see 
Bohannon v. Commonwealth, 71 Ky. 481, 8 Am. Rep. 474. It was 
accordingly reversible error, in any view of the case, for the trial court 
to have charged upon the subject of escape or retreat. In connection 
with a new trial, it is desirable to refer to some other parts of the charge. 
With respect to the grounds of apprehension on the defendant’s part, 
the trial court used on a number of occasions the expression “bound to 
know.” It would have been better for the court to have employed 
the language of the statute (section 6461) namely: “Homicide is justi- 
fiable in the lawful defense of the slayer when there is reasonable ground 
to apprehend a design on the part of the person slain to commit a 
felony, or do some great personal injury to the slayer, and there is 
imminent danger of such design being accomplished.” See Germolus 
v. Sousser, 83 Minn. 141, 85 N. W. Rep. 946. In connection with the 
conduct of the deceased in embarking in a quarrel, the case of Wallace 
v. United States, 162 U. S. 466, 16 Sup. Ct. Rep. 859, 40 L. Ed. 1039, 
states the law clearly and simply. The court properly excluded from 
the consideration of the jury the charge of manslaughter. It follows, 
from a consideration of the circumstance previously set forth and of 
the defendant’s own testimony, that either he committed homicide, or 
that he killed the deceased in self-defense. The defendant himself testi- 
fied clearly and positively that at the time of the shooting the only 
motive which actuated him was his own self-protection. The judgment 
and order appealed from are reversed, and, in accordance with section 
7391, Gen. St. 1894, a new trial is directed. 





“But,” said the lawyer, “your case seems hopeless. I don’t see 
what | can do for you. You admit that you beat your wife.” 

“Yes, replied the defendant, “but my wife’s testimony will discount 
that. She'd never admit that she was beaten.” 


Playing pool under an agreement that the one losing the game shall 
pay for the use of the table, is held, in Hopkins v. State (Ga.), 69 L. R. A., 
117, to be betting at a pool table within the meaning of a statute making 
such betting a misdemeanor. 


That replevin lies for growing strawberry plants, although they 
are attached to the soil, is declared in Cannon v. Mathews (Ark.), 69 
L. R. A., 827; since they are fruits of industry, and must be treated 
as chattels. 
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OAKLEY et ux. »». EMMONS et al. 


(New Jersey Supreme Court, Feb, 26, 1906). 


1. Husband and wife—Actions 
—Joinder—New trial.—If the hus- 
band sues with his wife, when she 
neither must nor may be joined, 
the error is fatal. The result is the 
same, although the meritorious 
consideration passed from the wife, 
unless it also appear that there was 





a theory of the law contrary to 
that upon which the case was sub- 
mitted to the jury. 

The verdict in this case must 
have been based upon the finding 
of an express contract with the 
wife. The case failing to show 
evidence sufficient to sustain such 





an express contract to pay the finding, the rule to show cause is 
wile. made absolute, and a new trial is 
A verdict otherwise liable to re- granted. 


versal cannot be maintained upon 


Argued November term, 1905, before Gummere, C. J., and Pitney 
and Hendrickson, JJ. mS 

Mr. Isaac P. Runyon for the rule. 

Mr. Winfield S. Angleman contra. 

HENDRICKSON, J.: The defendants below seek to set aside the 
verdict recovered against them at the Union circuit. The plaintiffs sue, 
as husband and wife, in assumpsit, the executors of Ellen Gill, deceased, 
to recover for services rendered to her in her lifetime and during a 
period of about ten years preceding her death. She was a widow and 
lived during this period in a small house in Plainfield, one of three 
adjoining houses owned by her, one of which was occupied by the 
plaintiffs as her tenants. The suit was brought on the common counts; 
the bill of particulars declaring the action was brought to recover the 
value of services rendered to Mrs. Gill in her lifetime by the plaintiffs. 
The pleas were generally issued and statute of limitations. The trial 
resulted in a verdict for the plaintiffs of $3,000. 

Among the reasons for a new trial is the refusal to non-suit or to 
direct a verdict for the defendants. The defendants invoke the principle 
declared by the Court of Errors in Garretson v. Appleton, 58 N. J. Law, 
386, 37 Atl. 150, that if the husband sues with his wife, when she neither 
must or may be joined in, error is fatal, and that, although the meri- 
torious consideration passed from the wife, she may not join in the 
action unless there is also an express contract with her; citing, also, 
Peterson v. Christianson, 68 N. J. Law, 392, 56 Atl. 288, to the effect 
that a husband should sue alone for the support in his own household 
of a third person, though the service consisted largely of the personal 
attendance of the wife, and contends that there is no evidence showing 
an express contract with the wife. 

The plaintiffs reply in part that, even assuming the fact of mis- 
joinder, the defendant could not now avail himself of this advantage; 
he having failed to give notice of misjoinder, as required by the practice 
act. Peterson v. Christianson, supra; Murray v. Pfeiffer, 70 N. J. Law, 
768, 59 Atl. 147. We need not now determine what would be the 
precise effect of the failure to give the statutory notice as applied to 
the facts in this case upon the question of misjoinder, for we could not 
maintain the verdict if otherwise liable to reversal upon a theory of the 
law contrary to that upon which the case was submitted to the jury. 
Sensfelder v. Stokes, 69 N. J. Law, 86, 54 Atl. 517. Whether it was 
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essential to the plaintiffs’ recovery or not in the present case to prove an 
express promise by the deceased to pay the wife the trial judge so held 
and so expressly charged the jury. 

In this attitude of the case the question is, does the evidence sustain 
the finding which the verdict must involve that there was an express 
contract by the deceased to pay Mrs. Oakley for the services? We think 
it does not. No one is produced who heard the contract or heard any 
statement by the deceased that such contract existed. The evidence 
consisted largely of detailed conversations by the testatrix with third 
parties, to the effect that she highly appreciated the services and atten- 
tions of the plaintiffs, and that she intended to compensate the plaintiffs 
for these services, saying in one or two instances that she would see 
that they had a home and would remember them in her will. The 
evidence tended to prove that the services were not gratuitous and 
might properly support a suit upon an implied promise to pay for the 
services rendered, but fail to prove the express contract alleged. 

We also think that under the proofs the verdict was excessive. 
The evidence tended to show that until the last three years of her life 
the testatrix was generally about and able to care for herself, and that 
in the last three years she had servants to help her much of the time, 
and that the plaintiffs’ services consisted mainly in taking to her a meal 
occasionally and going for a doctor a few times when needed. The 
evidence as to how many meals were served and as to how many times 
Mr. Oakley went for the doctor was exceedingly vague, and there was 
no attempt to prove the value of the services rendered. It was of 
undoubted value to the deceased to have an electric bell which she 
had connecting her room with plaintiffs’ house so that she might at any 
hour of the day or night call the plaintiffs if she needed anything, which 
she occasionally used, but still the verdict was clearly excessive. 

So that upon both these grounds the rule must be made absolute, 
and a new trial granted. (62 Atl. Rep. 966). 


RECENT STATE DECISIONS OF GENERAL INTEREST. 


Duke v. Duke, under P. L. 1902, | p. 503, sec. 4, par. 1, giving the 
Chancery court jurisdiction of a divorce suit for a iy Where the 
adultery was committed without the state and complainant and defend- 
ant, or either of them, resided in the State at the time of the adultery 
and at the time of filing the bill or petition, mere residence in the State 
of either party at the times specified is enough to give the court juris- 
diction of the subject matter. Though the question of lack of jurisdic- 
tion of the person can be raised only by plea, and the benefit of it is 
lost by general answer, the defense of lack a jurisdiction of the subject- 
matter need not be raised by plea, but may be set up in the answer to 
the merits. N. J. Chancery court. Opinion by Pitney, V. C. (62 Atl. 
Rep., 466). 

Wood & Nathan Co. v. American Mach. & Mfg. Co. Where com- 
plainants financed a corporation under an agreement that they should 
have the practical control of the corporation, although not a majority of 
the stock, and afterwards became liable as indorsers on notes of the 
corporation, and the holder of the majority of the stock subsequently 
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repudiated their rights and asserted a right in himself to the assets of 
the corporation, complainants were entitled to also repudiate the tran- 
saction on their side, and to stand as creditors of the corporation to the 
extent of the amount paid by them on the notes which they indorsed, 
and to enforce an equitable lien on the proceeds of such notes which 
stood to the credit of the company in the bank. Evidence held to show 
that a corporation was in a condition of insolvency such as to justify the 
appointment of a receiver. It is not necessary to show that a corporation 
is absolutely insolvent, in order to throw it into insolvency and authorize 
the appointment of a receiver; but it is sufficient if it appears that it 
cannot continue in business. N. J. Chancery court. Opinion by Pitney, 
V.C. (62 Atl. Rep., 768). R ; 

Ruppert v. Zant. Where a mortgage permits the mortgagor of 
chattels to retain and use them, authority is impliedly conferred upon 
the mortgagor to have necessary repairs done upon the chattels; and 
the lien of an artificer for repairs done under employment by the 
mortgagor will have priority over the lien of the mortgage, although the 
latter be duly recorded. N. J. Supreme court. Opinion by Pitney, J. 
(62 Atl. Rep., 998). 

Thompson v. North. If defendant to a bill in chancery submits to 
answer, a general denial is not sufficient; but he must answer each 
material allegation of fact in the bill not only as to his own knowledge, 
but also as to information and belief, if he has any. Where the defendant 
to a bill in chancery submits to answer, he is not bound, with respect to 
transactions which are not his own, to seek for information for the pur- 
pose of communicating it to plaintiff. Defendant in a bill in chancery 
should not be required to answer allegations as to the legal construction 
of a will. Defendant in a bill in chancery should not be required to 
answer an allegation merely stating complainant’s view of the law. N. J. 
Chancery court. Opinion by Stevens, V. C. (68 Atl. Rep., 164). 

Murray v. Mayer, etc., of Bayonne. Where there is no requirement 
in the charter of a city, or in any general law, requiring improvement 
contracts to be let to the lowest bidder, the municipal body has large 
discretion in the premises, the exercise of which will not be reviewed in 
the absence of proof of bad faith or fraud. Where the total cost of the 
improvement of a street with asphalt exceeded $40,000, and the proposal 
accepted was for trinidad asphalt, recognized as standard and as good as 
the best, at a cost of only $225 more than the bid of one proposing 
to use solidad asphalt, which was little known, and for which but a single 
reference had been given, the facts were insufficient to show an abuse 
of discretion on the part of the municipal authorities letting the contract. 
N. J. Supreme Court. Opinion by Fort, J. (68 Atl. Rep., 81). 

State v.O’Hagen. To publish of a man that he has done that which 
is lawful and proper, without ironical innuendo, does not, under ordinary 
circumstances, tend to injure his reputation. An indictment for libel, 
which set forth that defendant maliciously published of and concerning 
a certain baker a writing containing the false statement that he refused 
to recognize the Bakers’ Union (inmendo, that he in his business re- 
fused to recognize and employ members of the Bakers’ Union, and that 
all such members, together with all other persons, should refuse to deal 
with him), held bad; the words attributed to defendant not being in them- 
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selves defamatory, and the indictment containing no averment of facts 
to show that they bore a defamatory sense. N. J. Supreme court. 
Opinion by Pitney, J. (68 Atl. Rep., 95). 

Titus v. McGloskey. A father of good character, receiving a salary 
of $16 a week and having a good home, is entitled to the custody of his 
child as against her mother’s parents, with whom she has resided for 
three years, since the death of her mother, where their income amounts 
to only $29 a month, besides sums which the grandmother earns at times 
by washing, etc. N. J. Errors and Appeals court. Opinion per curiam. 
(63 Atl. Rep., 234). 


Under a mortgage securing a series of notes due at intervals of one 
year, and providing that nonpayment of any one of them, together with 
nonpayment of taxes, should mature the entire debt, it is held, in Sny- 
der v. Miller (Kan.), 69 L. R. A. 250, that the statute of limitations com- 
mences to run at the date of default upon the first note and taxes. 


The right of a union depot company to grant to a transfer com- 
pany the exclusive right to use a designated portion of its depot 
grounds for the purpose of standing thereon its hacks and vehicles, and 
of soliciting the patronage of incoming passengers, is sustained in 


State ex rel. Sheets v. Union Depot Co. (Ohio), 68 L. R. A. 792. 


\ citizen whose property is destroyed by fire because of the failure 
of the water works company to keep fire hydrants in good condition, as 
required by its contract with the city, is held, in Allen & C. Mfg. Co. v. 
Shreveport Water Works Co. (La.), 68 L. R. A. 650, to have no right 
of action against the company to recover for such loss. 


Parol evidence to show that one who signed a memorandum for the 
sale of goods necessary to satisfy the statute of frauds acted as agent for 
the one who is seeking to enforce the contract, so as to permit him to 
maintain the action, is held, in Usher v. Daniels (N. H.), 69 L. R. A., 629, 


aC 
to be admissible. 


In an action against the maker and indorser of a primissory note 
joined in the same suit, it is held, in Wilson v. Exchange Bank (Ga.), 
69 L. R. A. 97, that the indorser may set off an individual claim against 
plaintiff growing out of the transaction which gave rise to the execution 


of the note. 


Singling out the milk business in the city of New York as a proper 
subject for regulation is held, in New York ex rel. Lieberman v. Van de 
Carr, Advance Sheets, U. S. 1905, 144, not to deny the equal protection 
of the laws, where all milk dealers in the city are equally affected by such 
regulation. 
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OBITUARIES. 


MR. JUSTICE DIXON. 


Supreme Court Justice Jonathan 
Dixon died at the home of his 
daughter in Englewood, on May 
21, after an illness of eight days. 
with pneumonia 
only about ten days before, and 
was in a dangerous condition for 

He rallied and his 
physicians held out the brightest 
hopes for his recovery. He began 
sinking and the end soon came. 
His wife and son Warren and his 
seven daughters were at his bed- 
side when he passed away. The re- 
lapse was unlooked for, as he had a 
sturdy constitution. 

Justice Dixon went to Engle- 
week before to attend 
the christening of his grandson, a 
child of Mr. and Mrs. Post. He 
intended going from there to his 
summer home at Allenhurst. 

When it was announced at the 
Hudson court house that Justice 
Dixon was dead the judges, law- 
vers and officials of the court house 
| if struck mute with 
grief. The anguish was almost as 
great as if each had lost a member 
f his immediate family. 
it 1 o'clock Judge Blair, of the 
court of general and 
Circuit Court Judge Charles W. 
Parker court for one 
hour, reconvening « 
further adjournment was ordered 
until after the funeral. lreeholder 
William Pairson, chairman of the 
court house, jail and county build- 
ings committee, applied to Judge 
Parker for an order directing 
Court House Custodian Richaid 
Dynes to lower the flag to hali- 
mast and to toll the bell sixty- 
times time for each 
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several days. 
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year of the distinguished jurist’s 
life. This was done, and it was the 
first intimation to the public in the 
vicinity of the court house that 
Justice Dixon had passed away 
The court house was draped in 
black. 

The death of Justice Dixon ws 
in marked contract with the sud- 
den passing away of two of his 
almost immediate predecessors, in 
that the end came while the justice 
was surrounded by his family and 
was due to causes other than those 
connected directly with the admin- 
istration of his office. 

Justice Knapp expired on the 
Bench shortly after delivering a 
severe arraignment of the grand 
jury because of its failure to find 
indictments in cases where indict- 
ments should have been found, 
His death brought about a slightiy 
improved condition in local officiai- 
dom, and later, Justice Lippincot*, 
while preparing his charge on simi- 
lar issues, also passed away sud- 
denly, in both cases heart failure 
being the cause, and in each case 
death was due to the trying strain 
in keeping up with rapidly trans 
piring events. 
Lippincott was suc- 
ceeded by Justice Collins, who 
after several years’ service on the 
Bench, resigned to resume private 
practice because largely of the in- 
sufficiency of the income, and he 
was succeeded in the Hudson cir- 
cuit by Justice Dixon, his partner 
and later associate on the Bench. 

Jonathan Dixon, although born 
in the city of Liverpool, England, 
spent practically all of his 'ife in 
New Jersey. The date of his birth 
was July 6, 1839. He came to this 
country when he was 11 years old. 
He had attended the public schools 
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in Liverpool for two or three years 
and later at Maryport, Cumber- 
land county, England, to which 
place the family had removed. 

He first came to the United 
States in 1848, and two years later 
the family followed him and settled 
in New Jersey. Jonathan was 12 
bright youth. He learned quickly 
and had a marvelous memory. 
His reasoning powers even as a 
boy attracted attention. 

At the age of 12 Jonathan be- 
came an inmate of the home of 
Cornelius L. Hardenberg, a promi- 
nent lawyer, who had become 
blind, and to him the lad acted as 
attendant and amanuensis for 
about five years, or until Septem- 
ber, 1855. In that year he entered 
Rutgers college, where he pursued 
a classical course with great dili- 
gence. He was graduated from 
that college in 1859. 

He immediately entered the law 
office of his former tutor, Warren 
Hardenberg, and studied there for 
a year. Upon Mr. Hardenberg re- 
moving to New York, Mr. Dixon 
entered the office of George R. 
Dutton, and subsequently that of 
Robert Adrain, both of these gen- 
tlemen being conspicuous members 
of the New Brunswick Bar. 

While studying law Mr. Dixon, 
as other eminent men before him 
had done, taught school as a means 
of livelihood. As a school teacher, 
it is said, he evinced the same 
thoroughness and grasp of detail 
which later distinguished him as a 
judge. He was admitted as an at- 
torney in November, 1862, and 
three years later as a counselor. 

After being admitted as an at- 
torney Jonathan Dixon moved to 
Jersey City, and has resided there 
ever since, a period of forty-four 


years. His rise in the legal profes- 
sion was rapid. He first entered 
the law office of E. B. Wakeman 
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in a clerical capacity, and in the 
spring of 1846 he formed a part- 
nership with his employer. 

This relation lasted only one 
year, when the young lawyer struck 
out for himself and practiced law 
alone for five years. Then a co- 
partnership was formed with Gii- 
bert Collins, which lasted until 
April, 1875, when Mr. Dixon was 
appointed a justice of the Supreme 
Court by Governor Bedle. 

There was an affinity between 
the two talented young men, an! 
it developed into a lasting friend- 
Kindred tastes and mutua! 
respect for each other's abilit, 
made Gilbert Collins—since then 
himself a justice of the Supreme 
court—and Jonathan Dixon more 
than mere law partners. They 
were companions and chums. 

Justice Dixon was reappointed 
to the Supreme Bench by Gover- 
nor Ludlow in 1882, by Governor 
Green in 1889, by Governor Griggs 
in 1896, and by Governor Murphy 
in 1903. His present term, the 
fifth, would have expired in 1910. 

From the very first Justice 
Dixon distinguished himself on the 
Bench. His opinions were so lue:d 
and erudite and displayed such a 
masterful grasp of legal principles, 
that they were regarded as classics 
and models. His fame as an able 
jurist was not confined to New Jer- 
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sey. It spread throughout the 
land. His written opinions were 


quoted from and referred to by 
lawyers and judges everywhere, 
and it is no exaggeration to say 
that Jonathan Dixon will occupy a 
place in the history of the Bar as 
one of the greatest jurists New 


Jersey has produced, and one of 
the few great lawyers of the coun- 
try. 

As a judge he was outwardly 
stern and uncompromising in all 
matters affecting principle, but at 
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heart he was compassionate for the 
weak and erring, and he practiced 
the grace of mingling mercy with 
justice. Every lawyer that pleaded 
before him knew that Judge Dixon 
would not tolerate shams and so- 
phistry, and it has been said that 
no lawyer ever hesitated to place 
a just or fair case in his hands, 
His mind was so penetrating and 
so fortified by a knowledge of legal 
precedent, and so logical in un- 
raveling snarls and applying ab- 
stract legal principles to concrete 
cases, that he invariably struck a 
balance in deciding involved cases 
that came to be regarded as all but 
unerring. 

If there was not so much else u 
the busy and prolific life of the de- 
ceased jurist, Justice Dixon would 
be remembered by posterity for his 
work alone in convicting and sen- 
tencing the brutal assailants ani 
murderers of Jennie Bosschieter, 
the Paterson mill girl, whose death 
a few years ago aroused the indiz- 
nation of a continent. The right- 


eous wrath with which he de- 
nounced the assailants from the 
3ench provoked plaudits from 


Maine to California. 

As a citizen Justice Dixon was 
scarcely less distinguished than as 
a judge. Although of a retiring 
disposition and devoted to the 
quiet habits of the student and 
scholar, he was personally known 
to a large proportion of the people 
of Hudson county, more especitl'y 
to the residents of Jersey City. A 
foe to ostentation, his democratic 


ways and lovable characteristics 
endeared him to all. Even those 
who did not know Judge Dixon 


personally felt a pride in his citi- 
zenship and his stirling attributes 
as a man and as a judge. 

He was a Republican in politics, 
although never active as a partisan. 
In 1883 he was the candidate of his 
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party for Governor. He was de- 
feated by the late Leon Abbett. 

In the spring of 1875 Justice 
Dixon was appointed by Governor 
Bedle to the Supreme Court 
Bench, and was assigned to the 
judicial district comprising Pas- 
saic county and Bergen county. 
The Seventh Judicial district at 
that time comprised Hudson, Pas- 
saic and bergen counties, and had 
been presided over for a dozen 
years by Justice Bedle, who in 
1874 was elected Governor. The 
business of that judicial district 
was very heavy and had accumu- 
lated, so that it was deemed ad- 
visable to divide it, and Hudson 
was made one judicial district, to 
which Manning M. Knapp was ap- 
pointed, and Mr. Dixon to the 
other, where he remained as pre- 
siding justice until about three 
years ago, when he went to Hud- 
son, which had been vacated by the 
resignation of Justice Collins, and 
he remained in Hudson until his 
death. 

His career as a lawver and as a 
judge is well known to the entire 
state. Those who knew his as a 
practitioner were surprised when 
he consented, at the earnest solici- 
tation of Governor Bedle, to re- 
linquish the large and_ profitable 
practice that he had at that time. 
It is said of him by one who was in 
a position to know, that during the 
December term of 1873 Jonathan 
Dixon was engaged in the trial of 
causes every day of the term, 12 
never before nor since 
heard of. He was either attorney 
or counsel for one side or the 
other, or called in to assist during 
the trial of every cause that was 
heard during that term, and the 
same characteristics which have 


record 


placed him as the leader of the 
Bench were displayed in his every- 
day practice. 


Prompt and exact 
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in his practice, strict attention to 
details, unceasing industry, with 
scrupulous regard for truth and 
integrity, his word passed among 
his brother lawyers as a verity. 
When he was nominated for 
governor in 1883, his high sense of 
judicial duty prevented his partici- 
pating in the campaign, and his 
reply was, “If the people want me 
to remain on the Bench they wiil 
say so by their votes; if they want 
me to serve them as governor they 
will say so by their votes. It is 
not for me to take any part in their 
decision, it is simply my duty to 
obey the will of the people,” an | 
many of his best friends and warni- 
est admirers voted against him for 
eovernor in order to retain his use- 
fulness 
Away 
traits were 


yf Justice Dixon. 


as a judge. 

from the Bench, other 
evident in the character 
lor a moment 


( 
he seemed to have lost all trace of 
the ermine. That mighty brain 
but a moment before pondering 
over the intricacies of some 
weighty legal problem appeared to 
have banished from it every mat- 
ter « ‘ept the enjoyment of a tem- 
perate healthful life. The court 
house or the desk behind him and 
the stern judicial main was _ latd 
sicle ( is the justices in other 
( rts laid asic rmine, wig or 
rove, 

His step as he almost trotted 
down Newark avenue on his way 
to dinner or after the court had 


closed for the day was as lightsome 
nd as spry as that of a youth. 
His eve ry action showed the result 
of a well-spent life. It was a pleas- 
ant sight that neighbors often wit- 
nessed as the eminent jurist neared 
his home. He was frequently met 


by his little grandson, son of Coun- 
selor Warren Dixon, and a prettier 
picture of childhood and age would 
The child mayhap 


be hard to find. 
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would have a ball and tor a while 
Justice Dixon and the lad would 
the ball to and fro with as 
much enjoyment as if both were 
of an age, the justice often chuck- 
ling gleefully if the lad chanced to 
miss, and then with the recollec- 
tions of his own youth returning 
the jurist, who probably an hour 
before had straightened out some 
complex proposition at law, would 
teach the child how to hold its 
hands and catch the ball as it was 
tossed towards him. 

Justice Dixon was an ardent 
lover of the national game, and 
with his grandson and daughters 
was often present at the games, 
watching the plays closely with an 
expression of countenance that 
showed his feelings as strongly to 
the observer as if he had 
rooted and shouted with the most 
excited fans. 

It was perhaps on the golf links 
that Justice Dixon’s sportiveness 
found its freest vent. He knew the 
game and played it well and at- 
tributed much of his health and 
vigor to its pursuit. When his 
daughter, Miss Bertha Dixon, won 
the woman championship at the 
local links Justice Dixon formed 
one of the gallery that followed the 
players over the grounds. He 
clung to the rope that marked the 
movable boundary while the con- 
testants were playing and as the 
players followed the ball with rapid 
strides, kept up with the gallery 
and was as keen as any watching 
the selection of putter, driver or 
other stick, and as quick as the 
quickest to measure the force ot 
the drive, shot or putt. 

Theatres were also a place of 
keen enjoyment of the emineni 
judge, and no performance for any 
worthy object was allowed to go 
by without the presence of Justice 
Dixon. 


toss 


close 











MISCELLANY. 


The resolutions passed upon the 
death of Judge Dixon we shall pre- 
sent next month. 


[By an inadvertance, the two 
ollowing obituaries were omitted 
from the proper issues of this 
Journal. We greatly regret the 
unseemly delay.—Editor. ] 


f 
i 


JUDGE PETER VAN VOORHEES. 

On February 25th last, ex-Judge 
Van Voorhees, formerly of the 
State Court of Errors and Appeals, 
died at his home in Camden of 
liver trouble. He had been in ili 
health since his resignation from 
the bench a year ago. 

Peter Van Voorhees was of Hol- 
land Dutch descent on both sides, 
and was connected with one of the 
oldest and most prominent fami- 
les in New Jersey. He was a 
lineal descendant of Steven Coerte 
Van Voorhees, who emigrated 
from Holland to America in April, 
i660. His parents were Mr. and 
Mrs. John S. Voorhees, and the 
judge was born at Franklin Park, 
near New Brunswick, June 12, 
1852. 

After obtaining his preparatory 
education at the grammar school 
in New Brunswick, he entered the 
Rutgers College in 1869, and was 
graduated therefrom in 1878 as 
\. B., receiving the degree of A. 


M. in 1876. He pursued his law 
studies in the office of the late 
Peter L. Voorhees, of Camden, 


was admitted to the bar as an at- 
torney in June, 1876, and as 4 
counselor in June, 1879. He was 
associated with his preceptor from 
his admission to the bar until the 
death of Peter Voorhees, a period 
of nearly twenty years. 

He was nominated by Governor 
Voorhees as a judge of the Court 
of Errors and Appeals for a term 
of six years March 6, 1900, and 
was unanimously confirmed by the 
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Senate. In politics the judge was 
a Republican. Judge Van Voor- 
hees resigned from the bench last 
fall owing to ill health, and Judge 
James B. Dill was appointed by 
Governor Stokes to succeed him. 

Mr. Van Voorhees was a di- 
rector of the Camden Safe Deposit 
and Trust Company, of the First 
National Bank of Camden and of 
the West Jersey Title and Guaran- 
tee Company. 

JUDGE ROBERT 8. WOODRUFF. 

On March 2d Robert Stockton 
Woodruff, formerly Common Pleas 
judge of Mercer county, and for 
many years a leading Democratic 
politician in that section, died at 
Mercer Hospital, Trenton, from 
cancer of the stomach. He was 
taken to the hospital several weeks 
previously, suffering, it was said, 
from acute indigestion, the real 
nature of his illness being carefully 
guarded. The immediate cause of 
death was a hemorrhage of the 
stomach. 

Mr. Woodruff was born in Tren- 
ton more than sixty three years 
ago, and worked himself from 
humble surroundings to a position 
of prominence in the community. 
His early education was received 
in the public schools of this city, 
and later he taught school at Som- 
erville and Bound Brook. Bishov 
James A. McFaul, of Trenton, was 
one of Mr. Woodruff’s pupils, and 
it was he who induced the present 
bishop to study for the ministry. 

Mr. Woodruff was elected re- 
ceiver of taxes of Trenton, and 
with the money derived from that 
office he attended Rutgers College, 
later studying law. He was 
elected to the Assembly in 1875, 
but was defeated for a second term 
on account, it is generally claimed, 
of his voting for the Catholic pro- 
tectory bill. He was made a judge 
of the District court of Trenton 
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and later of the Court of Common 
Pleas of the county. Five years 
ago he was defeated for State Sen- 
ator by E. C. Hutchinson, the pres- 
ent road commissioner. 

Mr. Woodruff had been promi- 
nent in the club and social life of 
Trenton, and was a member of the 
Lotus club, composed of the 
wealthiest men of the city. His 
appointment to the Supreme Court 
Bench was frequently urged. He 
was the American representative 
of Ion Perdicaris, who was held a 
captive by the bandit Raisuli. He 
was unmarried. 

Since his retirement from the 
bench, Judge Woodruff had been 
particularly conspicuous at Demo- 
cratic conventions and in stumping 
the State. Equal tax and the abo- 
lition of the fee system for all pub- 
lic offices were the principles for 
which he especially contended. 


BANKRUPT PLEADS INFANCY. 


What is said to be for the first 
time in the history of the United 
States District court for New Jer- 
sey since the enactment of the 
bankruptcy law of 1898, an alleged 
bankrupt has taken advantage of 
the infancy clause as a means of 
resisting the demands of creditors. 
The novelty appears in the filing of 
the answer of Leon Karps, of New- 
ark, to petitions submitted by cred- 
itors, requesting that he be adjuai- 
cated a bankrupt. The claims ag- 
gregated $1,500. The assets are 
not obtainable. 


A BONA FIDE MISTAKE. 


In Snow’s Digest for 1905, 1, 
152, treating of appeals, is the fol- 
lowing curious dictum: “‘When the 
court below takes one view of the 
law, and the Court of Appeals a 
different view, that in itself is evi- 
dence of a bona fide mistake.” 


LIFE AT THE BAR. 


Mr. Justice Bingham has been 
explaining at Bradford how hard 
a life a successful advocate’s is. 
For twenty-seven years, it appears, 
he started work at four o’clock in 
the morning, arrived at his cham- 
bers, arrived in the Temple be- 
tween half-past nine and_ ten 
o'clock, and continued working 
until six o’clock. ‘Then when the 
work of the day was over,” Mr. 
Justice Bigham added, “I! found 
that play was necessary.” Not less 
remarkable than the power to en- 
dure such a day’s work is the ca- 
pacity for play at the end of it. 
“The worst of the Bar,’ Lord 
Bowen once said, “is that life goes 
so quick. You begin one morning 
to read briefs; you go on reading, 
with short intervals for refresh- 
ment., past Christmasses, Easters, 
and long vacations, just as you 
pass stations in a first-class ex- 
press. Here you look up and the 
time has come for the guard to 
begin to take the tickets.” Hap- 
pily there are some distinguished 
lawyers, like Mr. Justice Bigham, 
to whom the journey is both pleas- 
anter and longer.—The Law Jour- 
nal (London). 


PLAINFIELD DITRICT COURT. 


The city of Plainfield has now a 
District court organized under the 
legislative act of March 23, 1900, 
providing for District courts when- 
ever a city has 17,000 population. 
(Laws 1900, p. 299.) The gover- 
nor appointed William Newcorn, 
of Plainfield, who was sworn into 
office on June 1. 


AN ACKNOWLEDGMENT. 


The following acknowledgment 
is of record in one of the counties 
of this state. The names are fic- 
titious: 





> oh pein tos ooh 
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“State of New Jersey, 
County of —————-, ss. 


Be it remembered, that on this 


day of 1872, before me 
a commissioner for taking the 
proof and acknowledgment for 


said county, personally appeared 
Mary Jones and William Jones her 
husband, who | am satisfied is the 
grantor in the within deed of con- 
veyance named, and | having first 
made known to her the contents 
thereof she did acknowledge that 
she signed sealed and delivered the 
same as her voluntary act and deed 
for the uses and purposes therein 
expressed. 

And the said William being b® 
me privately examined separate 
and apart from his said wife did 
further acknowledge that he 
signed, sealed and delivered the 
same freely without any fear, 
threats or compulsion of his said 
wife. 


JOHN BROWN, Commr.” 





BOOK NOTICBSB, 


THE LAW ASSOCIATION 
CENTENNIAL. Addresses de- 
livered between 1802-1902, to 
commemorate the Centennial 
Celebration of the Law Associa- 
tion of Philadelphia. Philadel- 
phia: Law Association, 1906, 
Pp. 462. 

This cloth-bound volume, beau- 
tifully printed and handsomely il- 
lustrated, contains matter which 
furnishes a large amount of in- 
tensely interesting biography and 
history, especially concerning 
some of the former leading lights 
of the Philadelphia Bar. The 
names of Horace Binney, Justice 


Willian: Strong, William Rawle, 
John Cadwalader, Judge Whar 


ton, George W. Biddle, John Ser 
geant, Chief Justice Mitchell and 
others, including Chief Justice 


John Marshall, call to mind men 
of the highest order of ability, and 
some who have made their mark 
upon the history of their country. 
We presume the book is printed 
only for private circulation, but it 
ought to be widely read by law- 
yers of the present generation. 


NEW YORK STATE § LI- 
BRARY. Subject Index of 
Law Additions from 1894 to 


1903. Albany: State Education 

Department, 1906. Paper cover; 

price, 35c. 

A valuable compilation of addi- 
tions to a library that is one of the 
best in this country. 


WHERE AND HOW. Hand- 
book of Incorporation; second 
edition; by John S. Parker, of 
the New York Bar. New York: 
Lawyers’ Incorporation Co. 
This book is a digest and com- 

parison of the corporation laws of 

Arizona, Delaware, Maine, Mass- 


achusetts, New Jersey, New 
York, Pennsylvania, South Da- 
kota and West Virginia, with 


special information as to the pro- 
cedure incident to incorporating 
in the State of New York. 
STREET RAILWAY RE- 
PORTS. Annotated. Vol. ITT. 
Edited by Frank B. Gilbert. AI- 
bany: Matthew Bender & Co., 
1906; Pp. 1010; price, $5.00. 
We have frequently called at- 
tention to this set of reports, of 
which two volumes per year are 
issued, and which give the decis- 
ions of the Federal courts and the 
Courts of the Last Resort of all 
the States, in full. The annota- 
tions are voluminous and we know 
of no other set of street railway 
that will take its place. 
Lawyers who have to do with the 
street railway cases will find it im- 
perative to follow up these re- 
ports. 


Cases 
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HINTS FOR FORENSIC 
PRACTICE. A Monograph on 
Certain Rules Appertaining to 
the Subject of Judicial Proof. 
By Theodore F. C. Demarest, 


A. M., LL. B., New York. The 
Banks Law Publishing Co., 


1906, Pp. 123. 

This compact little book has re- 
ceived nothing but praise from 
the various law journals and re- 
views throughout the country. It 
points out the principles underly- 
ing the proper method of taking 
objections on civil trials and is 
well worth studious consideration. 
The book closely analyzes the 
three elusive words, “incompetent, 
irrelevant and immaterial,” which 
are so often heard and so often 
misused in forensic practice. 

The book is divided into 
sections. The first section 
tains definitions, suggestions, ex- 
planations and investigations of 
such terms as “evidence,” “issue” 
and “objection ;” the second sec- 
tion treats of cases adjudicating 
upon objections; the third section 
deals with striking out and dis- 
regarding evidence, and the fourth 
section takes up motions to direct 
and to set aside verdicts. 

The book is suggestive of lines 
of thought and action and should 
be helpful to the old as well as the 
young practitioner. 


four 
con- 


A TREATISE ON THE IN- 
CORPORATION AND OR- 
GANIZATION CREATED 
UNDER THE “BUSINESS 
CORPORATION ACTS” OF 
THE SEVERAL STATES 
AND TERRITORIES OF 
THE UNITED STATES. By 
Thomas Gold Frost, LL. D., 
Boston, Mass. Little, Brown & 
Co., 1906, Pp. 698. New Ed. 


Law Buckram. Price, $3.75, 


delivered. 

That a second edition of ‘Frost 
on Incorporation” is called for in 
a vear after the first publication is 
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good evidence of the worth of the 
book to the legal fraternity. The 
present edition contains the entire 
case and statute law on the sub- 
ject to January, 1906, and is a use- 
ful and comprehensive work. The 
whole art of incorporation is set 
forth in a satisfactory way and 
cannot fail to be of great service 
to the profession. 

The work is divided into three 
parts. Part I relates to the incor- 
poration and organization of cor- 
porations. Part II gives a com- 
plete synopsis-digest of the incor- 
poration acts of the several states 
and territories. Part III contains 
forms and precedents in great va- 
riety, covering the various general 
and specific object clauses in char- 
ters and forms of minutes and by- 
laws. These forms and precedents 
are the result of practical experi- 
ence and will be found correct and 
satisfactory. The work complete- 
ly covers its subject and furnishes 
much valuable information. 


THE HEART OF THE RAIL- 
ROAD PROBLEM. By Frank 
Parsons, Boston. Little, Brown 
& Co., 1906. Price, $1.50. 
This is the newest book on the 

railroad rate question. It contains 
a history of railway discrimina- 
tion in the United States, consid- 
ers proposed remedies, gives hints 
from other countries, and con- 
cludes with the latest decisions of 
the United States Supreme court, 
and a reply to President Hadley’s 
views on the Hepburn bill. 


REMOVAL OF SONEY & SAGE. 


The enterprising law booksel- 
lers and publishers, Soney & 
Sage, have entered their new 
building at 42 Clinton street, New- 
ark, where they announce them- 
selves as prepared to see all pur- 
chasers of law books and deal with 
them in their usual generous fash- 
ion, 


THE LATE MR. JUSTICE JONATHON DIxON 





